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EPA Policy on Cons~ltation and Coordination ·with Indian Tribes: 
DRAFT Guidance for Discussing Tribal Treaty Rights 

Introduction , 

EPA recognizes the impo.rtance of honoring tribal treaty rights.1 The purpose of this Qqidance is 
to enhance our consultation efforts in situations where tribal treaty rights are most r '· ~t9._ be 
relevapt to a proposed EPA action. Specifically, this Guidance provideS)i\SSiStf!i1ceg ~~ c":.~, 
implementing the EPA Policy on Consultation and Coordination with I:;di(!f1-Tffbe}wfi~n tribal 
treaty rights relating to natural resources ~ay exist in a specific geograpl_itc afe~Jiiati~ the focus· 
of a proposed EPA decision or action. 2 In these instances, during cq_{~ltation·,w1th federally 
recognized tribes (tribes), EPA will seek to obtain tribal tregty dghf§}Mgrmati6h in accordance· 
with this Guidance. EPA will subsequently consider treaty }}gh~~~ ~tion obtained to help 
ensure that EPA} s action~ do not conflict witl,l treaty ri 'tll,}~ ejpJitnsure that EPA is fully 
irrl'ormed when it seeks to implement its programs to furthed>r~f~pt treaty rights and-resources 
when it has discretion to do so.: This Guidance do~~liot. howev"it!' create any new legal 

~.~' ... ">",. ·-;.,·\ 

obligations foi· EPA or expand the authorities m:9-t1tea:!?Y Ef.A's underlying statutes nor does it 
• ~· ~~ ~ .:.:-J~. .-t{<t 7 

alter or diminish any existing EPA trea~t~sp~bsibflitie~ .. 
~~ ,•-\ '·",:r:?:;_ ·;··~:;._ ~ . 

Determining Wb~n to Ask About Tr~~ty Ri'g~tlJJih:ing Tribal Consultation 
. t~J'""7J::..,. ~tS·:;. -:~£;~-~ 

EPA consultation with tribes ·des (ge.'<?PPOthlnity to ask whether a proposed EPA action that 
. is focus~d on a specific g~~ c~t,~.2fi''may affect treaty-protected rights. Because treaty 
rights analyses are comp1ex:;ifu .$?.tlYOUraged to inquire early about treaty rights. 

~.-f._ ~~·;,:-

-Based on expet:ience t,P:-d1~ ~- types of EPA a~tions, which are focused on a specific 
~" ---

geographic area, ~~f~,_jh9J.f;!, _ 1~ han others to _bave potential implications for treaty-pr?tected 
natural resourceS,·t:Fof:~Jm;nple, EPA review of tribal or state water quality standards as a basis 

for NationaVPol!~fuu.! D1sclmrge Elimination System permits typically focuses on~ specific 
. wat~fbodt::.1f ~it~~fs reserves to tribes a right to fish in the water body, then EPA should 
con;hlt_ with -*1re?: on treaty rights since protecting fish may hivolve protection of water quality 
in the . ~;;,atersH~d. . . : 

+-.: ;":"~-~·-

Another example of an action in a specific geographic area is a site-specific decision ~ade under 
the Comprehensive Environmental Response, Compensation, and Liability Act, such as a Record 

of Decision for a site, or the potential use of Applicable or Relevant and Appropriate 
-Requirements for a cleanup. Other examples include a site-specific landfill exemption 

detennination under the Resource Conservation and Recovery Act or other simila~ types of 
regulatory exemptions for specific geographic areas. In each case, employing the following 

1 EPA Administrator McCarthy's December 1; 2014 Memorandum, Commemomting the 30th Anniversary of EPA's 
Indian Policy (hereinafter Administrator's Deyember Memo). 
2 This Guidance focuses on consultation in the context of tribal treaties. EPA recognjzes, however, that there are 
similar tribal rights in other sources of law such as federal statutes (e.g., congressionally enacted Indian land claim 
settlements). ' · 
3 Administrator's December Memo. 
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questions in this Guidance during consultation may inform EPA of when treaty rights are present 
in the defined area and may be affected by the proposed decision. ( 

For purposes of this Guidance, the.treaty rights most likely to be relevant to an EPA action are 
rights related to the protection or use' of natural resources, or related to an environmental 
condition necessary to suppmt the natural resource, that are found in treaties that are in effect. 
Other treaty provisions, for example those concerning tribal jurisdiction or reservation , 

· boundaries, :ire outside the scope of this Guidanc~. · 
• •,i_. ffi'"'~~\'s. 

EJ; A actions which are national in scope, and thus not within a focused geograp~1ic ·a.r.~,a., fa!!. 
outside the scope of this Guidance. Examples of such activities outside tn'e sc .. ~~., '·:'t 

Guidance include the development ofNational Ambi~nt Air Quality Stand ,. er J""\le Clean 
. Air Act or the national registration of pesticides under the F~deral ~~Y~(~f!~':;-., ~ii13'fCie and 
Rodenticide Act. . ."'r;~~" .'~: 

• t i~ tlf:~;~~ ~ ·?~~~- ~~· 
In addition, EPA should be aware that treaty rights issues iriftbe '<! -· t ol''>COmpliance · 

>i• :1 ; --:: ~ 

monitoring and enforcem~nt actions should be considet~a:.:w!18-i!.. cofi!'lyJtihg with tribes pursuant 
to the Guidance on the Enforcement Principles of the 198ii}tdil!n.Policy and the Restrictions on 
Communications with Outside Parties Regarding ·'f'd'f.qf;ment ii:tions . .EPA should also act 
consistent with the EPA Policy on Environme'f'{!f! .f.c;Jos Working with FederallyRecognized 

>:;·· 'i;;' . 
Tribes and Indigenous Peoples. ~~ ::~~ 

Questions to Raise During Consulta ~"'· ( 

EPA should employ the foJ}o~m,g ~tio'ns during consultations when proposing an action 
within a specific geographit~ d w,~n,J~PA believes that treaty rights may be present. These 
questions may also be emp 'q.:,p..fbes bring to EPA~s attention treaty rights concems in 
other contexts. Collab51r~ti},{n ~n program and legal staff before and during consultation is 

E.,·ens~Hn.gJb"kt these questions are both asked and the answers are 
... ~";fo' 

understood. 

pecific geographic area of the proposed action. TI1is question is important 
. because tribes may possess treaty rights both inside and outside reservations. Ill some cases, 
EPA may already be aware of existing, relevant resource-based treaty rights in a specific 
geographic area, for example, when a tribe has .treaty rights within the boundaries of its 
reservation or near its reservation: In other cases, EPA may not be aware of .the full effects of 
the treaty rights or EPA may fmd it difficult to determine when a specific geographic area 
has an associated treaty right. For example, some tribes in the Great Lakes area retain 
hunting, fishing, and gathering rights in areas both within and outside their reservation 
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boundaries, commonly referred to as ceded ten·itories. Similarly, some tribes in. the Pacific 

Northwest retain the right to fish in their «usual and accustomed" fishing grounds and . 

stations both within and outside their reservation boundaries. 

(2)What treaty rights does the tribe believe it retains in the specific geographic area? 

This question is designed to help EPA understand the type of treaty rights that a tribe may 
retain. By asking this question, EPA can. better understa11d the complexities that are often 

involved in treaty rights. Some trtaties explicitly state the protected rights and ~~on_Jpe::;. For 
example, a treaty may reserve or protect th~ right to "hunt,» "fish," or "gath~l~"~!partltl}lar 
animal or plant in specific areas. Treaties also may cbntainnecessarily imPli~J7:t1gRts-, .F~r 

dt <-! '1..; -· 

example, an explicit treaty right to fish in a specific area may include,.,lin;i!Jli:Hi~.:J F{ght to 

sufficien!·water quantity or water quality to e_rtsure that fishing is 12fl~~i~Js: ... ~-u;l1~Hy, an. 
explicit treaty right to hunt, fish or gather may include an implied:tjght't~~'iltc~~tain level of 

environmental quality to maintain the activity or a guaf~te~~g[~~as?)o,fue activity site. 
i$"f-,. -~~: • \~r;·:- ,._7 ·-·~ 

(3) How are treaty rights potentially affected by thepr?,f!OS~d ·actioii? 
. '-.,-t~~·t·r~+~.. ~ 

This question is designed to help EPA determin~:_.!):~w a treaij?right may be affected by the 
• p -

proposed action. EPA should explain the propo1f~? acti?n and solicit input about any 
resource-based treaty rights. It may &.lso b _·:t,,, ,,.,.~iat~"lo ask the tribe for any 

t •"'.!' "~.t: 

recommendations for EPA to cons~~e,f. fQ~~Ii a~p-eaty right is protected. 
· . . · ~~·~r '?;;~t~ .:zJ~¥ • 

Post-Consultation: EPA Acttons Tb3t M!ly Aff~ct Treaty Rights 
, r::_,-~l';-.. ·:.;:,, ,., ,. . 

After consultation, EP A's'l'l~~, - i ~l&.!J;•:;~m involve conducting legal and policy analysis 

in order to determine how tg'px:qtectth~'{-nghts. These analyses are often complex and depend 

upon the conte:h.1: and cir~prri:~~~ple,s., ~r:fhe 'particular situation. Issues that may arise often involve 

precedent-setting que~t4ofl:§{qr '*~rra"nt coordination with other federal agencies. It is expected 
~ ·:;~ •. !,:. 

that the EPA lea<;i;office:ot~~gion that engaged in the tribal consultation about the potentially 
• t~. ~· .. """ • 

affected treaty -· .
7

';\\IJ!h~g6rdinate with the Office of International and Tribal Aff~n'-s (OITA), 

the Qffice Gfl?ne. '~9~Jsel (OGC), and appropriate Offices of Regional Counsel (ORC) to : 
,'l.T,~:-·.•_,;. '>i "..,~ • ' 

con4iict the~· . :;>e§.: Although the details of how to conduct such legal and policy analyses· 

are ~6taddres~6d$y this Guidance, the process may \Varrant additional consultation with tribes. 
~~\~"""'"-· ..• ;~ ' 

Conclusioti;t;;.·· 

' ' 

EPA is committed to protecting treaty rights and improving our consultations with tribes on 

treaty rights. As experience on tribal treaty rights is gained, EPA may modify this Guidance to · 

meet this commitment. 
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